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HIGH COURT FORM NO. (J) 2. 
HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

IN THE COURT OF THE CIVIL JUDGE, TEZPUR, SONITPUR 
 

Present: N.J. Haque, LLM, AJS 
Civil Judge 
Tezpur, Sonitpur 

2nd day of March, 2020 

MISC.(J) NO. 04/2020 
(Arising out of M.S. No.5/2018) 

 
Mr. Kanu Mahanta 

-- Petitioner       
-Vs.- 

Sri Kamlesh Singh 
----- Opp. Party 
 

A petition under Sec.3 r/w 
Article 23 of the Limitation 
Act, 1963 r/w Order VII, Rule 
11 (d) and Sec 151 of Code of 
Civil Procedure and came up 
for final hearing in presence of 
following advocates: - 

 
Ld. Advocate appeared for the petitioner          : - Smt. M. Hazarika  
Ld. Advocate appeared on behalf of OP’s  : - Mr. S. K. Singh 
 

 
1. Instant Misc. Case No.4/2020 ascended out of petition 

no.66/2020 filed by the defendant under Section 3 r/w Article 23 

of the Limitation Act, r/w Order VII, Rule 11(d) and Section 151 

of CPC.  

2. The defendant/petitioner’s case appears to be in a narrow 

campus is that defendant pleaded that the suit is barred by law of 

limitation as the plaintiff pleaded the first date of cause of action 

on 17-01-2011 and last date of cause of action to be 31-12-2017. 

It is further pleaded by the defendant that learned Addl. Chief 

Judicial Magistrate in C.R. case no.125/2011 directed to pay fine 

to the defendant on 30-01-2017 and subsequently said order was 

upheld on 17-08-2017 by the Sessions Judge in Criminal Appeal 

No.4(S-1)/2017. That both the dates aforesaid could not be the 
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cause of action for filing the suit. It is further pleaded by the 

defendant that there is no such cause of action arose in the last 

part of December,2017 and more also the order dated 17-08-

2017 set aside by the Hon’ble Gauhati High Court on 23-10-2017. 

The defendant also prayed to dismiss the Money Suit on the 

ground of barred under the law of limitation and further prayed 

to proceed with the counter claim submitted by the defendant.  

3. Per contra, the O.P. by filing written objection against the prayer 

of the petitioner/defendant both in law and facts and denied the 

entire averments of the plaintiff. The plaintiff/O.P further claimed 

that the petition filed by the defendant is not tenable as the 

O.P/plaintiff has already explained in his plaint as to how and 

when the cause of action arisen in his favour and that belongs to 

mixed question of law and facts which needs to be adjudicated by 

adducing evidence by both the parties.  

DISCUSSION, DECISIONS AND REASONS THEREOF 
4. I have heard the arguments presented before this court by the 

rival parties and perused the entire case record carefully. 

Certainly, neither side has adduced any evidence before this 

court. The pleadings submitted by both the sides supported by 

respective affidavits.  

5. In the light of the pleadings on record, it is evident that instant 

Misc. (J) case no.4/2020 arising out of Money Suit No.5/2018 

filed by the plaintiff/O.P praying recovery of money with the other 

reliefs contenting that defendant has failed to realize the amount 

of Rs.6,13,529/- under the terms and conditions of transactions 

took place between them. It is further pleaded by the plaintiff 

that first date of action arose on 17-01-2011 and last date of 

cause of action to be 31-12-2017. The plaintiff/OP in his plaint 

emphatically pleaded that learned Addl. Chief Judicial Magistrate 

in C.R. Case No.125/2011 directed the petitioner /defendant to 

pay fine and subsequently said order was challenged before the 

Hon’ble Sessions Judge in Criminal Appeal No.4(S-1)/2017, the 

order of learned Addl. CJM was upheld and he further pleaded 

that those dates of order dated 30-01-2017 and 17-08-2017 to be 
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cause of action. The plaintiff further pleaded that on 31-12-2017 

the defendant/petitioner assured him to realize the entire amount 

with a request to withdraw all the legal proceedings but he failed 

to do so. As such, the plaintiff prayed the last date of cause of 

action on 31-12-2017.  

6. Arriving again to the pleadings on record, it revealed that the 

facts unveiled from the pleadings are relates to the mix question 

of law and facts. It appears to be premature stage to decide that 

suit is barred by law of limitation. The court without having the 

oral as well as documentary forms of evidences at this stage is 

unable to adjudicate the pleas ascended from the pleadings of 

both the parties.  

7. In the light of pleadings on record the following questions 

revealed and those requires proper adjudication: -  

(i). Whether the defendant had assured the 
plaintiff to pay the outstanding amount on-
31.12.17? 
(ii). Whether the defendant failed to pay the 
outstanding dues to plaintiff even on giving 
assurance to the plaintiff in the last part of 
December 2017? 
(iii). Whether there is any cause of action 
arose on-31.12.2017? 

8. And to decide the aforesaid formulated pertinent questions this 

court needs to appreciate the evidences i.e. oral as well as 

documentary in forms. The parties have not adduced any sort of 

oral and documentary evidences in the instant case till date. The 

facts pleaded by the plaintiff in respect of cause of action inter-

related and connected with the other contentions of plaint and 

such facts need to be arbitrated along with other facts on having 

a full-fledged trial. As such it seen that all the dispute between 

the parties along with the plea of limitation particularly in the 

instant suit needs to be answered at the time of conclusion of 

dispute on having a full-fledged trial.   

9. Therefore, in the light of the aforesaid discussion, this court finds 

that the petition field by the defendant/petitioner found to be 

devoid of any merits and hence liable to be rejected.  
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10. Accordingly, petition filed for dismissal of the suit on the ground 

of plea of limitation is stands rejected due to devoid of any merit.  

11. Both sides set at liberty to bear their respective costs. Misc. (J) 

case is disposed of accordingly.           

  

 

 

 

Civil Judge 
Sonitpur, Tezpur 


